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Introduction 
 

Rising Obesity Rates in Children 

Today, 16.3 percent of children and adolescents ages 2 to 19 are obese, and 31.9 percent are 

obese or overweight.
1
 While the obesity epidemic has many causes, one factor contributing 

to the increase in obesity is the easy access children and youth have to low-nutrient, high-

calorie foods. Because children consume a significant portion of their daily calories during 

and soon after the school day, many school districts and communities are restricting 

students’ access to low-nutrient foods at school.
2
  

 

The Need for Restricting Fast Food Restaurants Near Schools 

Efforts to improve the nutritional quality of foods provided to children at school are 

undermined when students leave campus to buy fast food from restaurants nearby, or when 

they buy fast food on their way to or from school. A recent study found that students with 

fast food restaurants near (within a half-mile of) their schools (1) consumed fewer servings 

of fruits and vegetables, (2) consumed more servings of soda, and (3) were more likely to be 

overweight or obese than were youths whose schools were not near fast food restaurants.
3
  

 

One strategy that local governments can employ to help support schools’ efforts to improve 

student health is to prohibit fast food restaurants from locating near schools. This strategy is 

aimed particularly toward middle and high school students who may leave campus during 

lunchtime or get to and from school on their own. But it can also support parents of younger 

children in their efforts to feed their children healthier food, and the strategy can work in 

conjunction with Safe Routes to Schools programs.
4
 By enacting measures to prohibit the 

location of fast food restaurants near schools, communities can prevent children from 

substituting low-nutrient, high-calorie food for the healthier options served at school. 

Communities may also choose to extend the prohibition to parks, community centers, 

libraries, and other locations children frequent. 

 

Limitations of the Ordinance 

As explained more fully below, this strategy is best employed by communities that are 

planning new schools or have existing schools that do not currently have fast food 

The National Policy & Legal Analysis Network to Prevent Childhood Obesity (NPLAN) is a project of Public Health 

Law & Policy (PHLP). 

PHLP is a nonprofit organization that provides legal information on matters relating to public health. The legal 

information provided in this document does not constitute legal advice or legal representation. For legal advice, 

readers should consult a lawyer in their state.  

Support provided by a grant from the Robert Wood Johnson Foundation. 
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restaurants located near them. These communities can use this ordinance to ensure that the 

school zones remain free of fast food restaurants. Communities that already have fast food 

available near schools can use this ordinance to prevent additional restaurants from locating 

near schools. 

 

Restricting Access to Other Outlets Providing Unhealthy Food 

Of course, fast food restaurants are not the only outlet from which children access low-

nutrient, high-calorie foods before, during and after school. Mobile food vendors (selling 

from portable vehicles, such as trucks and carts) and neighborhood corner and convenience 

stores also frequently locate near schools, providing students with ready access to unhealthy 

food. The model ordinance provides an option for communities to also ban mobile food 

vending near schools. A number of cities, including Stockton, Calif., and Seattle, have 

banned mobile vending near schools and parks.
5
 Communities that choose to ban mobile 

vendors near schools may wish to include an exception for fresh fruit and vegetable vendors 

or other vendors selling healthy foods. 

 

Convenience and neighborhood stores also often provide students with access to unhealthy 

foods. Unfortunately, many communities, particularly low-income communities, lack full-

service supermarkets; convenience and neighborhood stores are the community’s only 

option for groceries.
 6
 A community could choose to prohibit these stores from locating near 

schools or work with the stores to provide healthier food options for the neighborhood. The 

public health community is actively exploring ways to improve the quality of food at these 

stores.
7
 Because these neighborhood stores raise a number of issues outside the scope of this 

ordinance, NPLAN does not include an option to ban corner stores within this model 

ordinance. 

 

 

Understanding State and Local Regulation of Fast Food 
 

Restaurants and mobile food vendors are regulated by both state and local law. Generally, 

state law regulates the heath and sanitation aspects of restaurants and mobile vendors, while 

local law, through zoning and other measures, regulates the location of food service 

establishments. 

 

State Health and Safety Laws 

The U.S. Food and Drug Administration (FDA) developed a model Food Code to improve 

food safety nationwide. The model Food Code prescribes sanitation and food-handling 

requirements for restaurants and other food establishments – including mobile vending 

facilities – in order to ensure that food offered to the public is “unadulterated, prepared in a 

clean environment, and honestly presented.”
8
 Forty-eight of the 50 states have adopted some 
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form of the model Food Code.
9
 In most communities nationwide, state law regulates the 

health and sanitation aspects of fast food restaurants and at least some forms of mobile food 

vending. Because state law varies, however, it is important to review the state law governing 

the local community to ensure that the state law does not affect the community’s ability to 

regulate fast food restaurants and mobile food vendors. 
 
Local Zoning Laws 

Cities and counties use zoning and other land use measures to regulate the growth and 

development of the community in an orderly manner. Zoning divides a community into 

districts and determines how the land in each district may be used. For example, a 

community may limit the use of land in a residential district to housing. In that district, 

housing is a “permitted” use. Some communities may zone to permit a particular use in a 

district, but require a permit or approval by the planning commission or similar agency 

before allowing the use at a specific location within the district. In that district, the use is 

referred to as a “conditional use.” 

 

Local governments have considerable discretion when enacting zoning regulations, 

including those restricting the location of fast food restaurants. Governments enact zoning 

laws under their “police power” – the power of the government to regulate private conduct 

to protect and further the public’s health, safety, or general welfare.
10

 Because, by its nature, 

land use regulation cannot be done with scientific precision, courts presume that zoning 

ordinances are valid. Provided there is a reasonable basis for different zoning treatment of 

similar lands, land uses, or land users, courts will generally uphold the regulations, even in 

the absence of evidence that the different zoning treatment will have its intended effect.
11

  

 

A community that articulates a purpose for a land use regulation – such as protecting 

residents’ health – may choose to address a problem incrementally or direct a solution to one 

group of land users and not another. As a result, so long as the local government has the 

authority under state enabling law to enact zoning regulations, a court would likely uphold a 

zoning law that restricts the location of fast food restaurants near schools, even if the city 

does not similarly limit other food outlets. 

 

Many local governments already limit fast food restaurants to commercial or other 

nonresidential districts. Some communities further restrict “formula” restaurants (which 

include chain fast food restaurants). For example, the community of Calistoga, Calif., 

prohibits all formula restaurants, and Concord, Mass., bans all fast food and drive-through 

restaurants.
12

 Other communities regulate the density of formula restaurants by limiting the 

total number of formula restaurants permitted or mandating a certain distance between 

formula restaurants.
13

 In addition, in a majority of states, liquor stores or adult businesses 

may not be located near schools.
14

 The model Healthy Food Zone Ordinance regulates the 
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location of fast food restaurants near schools for the same reason – to protect the health, 

safety, and general welfare of children. 

 

 

Implementing the Healthy Food Zone Ordinance 
 

Assessing the Location of Fast Food Within the Community 

The model Healthy Food Zone Ordinance prohibits the location of fast food restaurants 

within a certain distance (as determined by the community) of schools, and (again, as 

determined by the community) parks, child care centers, libraries, and other locations 

children frequent. Before enacting the ordinance, we recommend that the community 

conduct a mapping study or assessment to identify where fast food restaurants, mobile 

vendors, and neighborhood corner and convenience stores are located in proximity to 

schools.
15

 This study would help to identify (1) the current landscape of fast food;        

(2) whether a restrictive ordinance would be beneficial to the community; and (3) what 

buffer distance would be most appropriate for the community. If the community is 

contemplating a ban on mobile food vendors, a study would also help it determine an 

appropriate distance for that ban. Geographic information systems (GIS) mapping tools can 

be useful for completing these studies. 

 

Because this is a new policy approach to combat childhood obesity, there is not yet a “best 

practice” distance to recommend to communities. Communities have taken different 

approaches.  Detroit prohibits fast food restaurants within 500 feet of any school.
16

 The City 

of Arden Hills, Minn., prohibits fast food restaurants within 400 feet of any public, private, 

and parochial school; church; public recreation area; or any residentially zoned property.
17

 

Similarly, communities that prohibit mobile food vendors near schools have selected 

different sized zones. Seattle has banned mobile food vendors within 200 feet of public 

parks and 1,000 feet of schools, while Phoenix bans vendors on streets within 600 feet of 

schools between the hours of 7:00 a.m. and 4:30 p.m.
18

 

 

Implementing the Ordinance 

The method of implementation of the ordinance will vary according to how the community 

regulates the location of fast food restaurants (e.g., whether through zoning, conditional use 

permits, or in some combination). The local jurisdiction will need to determine where within 

its existing code the provisions in the ordinances fit, make other amendments as necessary 

for consistency, and follow the appropriate procedures for amending the zoning law.  

 

The language in the model ordinance is designed to be tailored to the needs of an individual 

community. The language written in italics provides different options or explains the type of 

information that needs to be inserted in the blank spaces in the ordinance. The “comments” 
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provide additional information and explanation. In considering which options to choose, 

communities should balance public health benefits against practical and political 

considerations in their particular jurisdiction. One purpose of including a variety of options 

is to stimulate broad thinking about the types of provisions a community might wish to 

explore, even beyond those described in the model. NPLAN is interested in learning about 

novel provisions communities are considering; the best way to contact us is through our 

website: www.nplanonline.org. 

 

Providing Alternatives to Fast Food Restaurants 

Communities restricting fast food restaurants and mobile food vendors near schools and 

other places children frequent may find that policies restricting fast food will be more 

acceptable where these policies are coupled with other strategies to provide healthier food 

alternatives to children. Such strategies include working with schools to provide more 

nutritious food options on campus, promoting farmers’ markets and community gardens, 

and providing economic development or zoning incentives for healthier food purveyors. 

Model language for these types of policies are available on our website at: 

www.nplanonline.org. 

 

What about existing fast food restaurants located near schools? 

Land use planning and zoning regulations are primarily tools to shape a community over time; 

they do not result in overnight changes to the landscape. As a result, the Healthy Food Zone 

Ordinance is most effective as a preventive tool. It is best employed by communities that are 

planning new schools or have existing schools that do not currently have fast food restaurants 

located near them. These communities can use this ordinance to ensure that the school zones 

remain free of fast food. 

 

Although there are ways in which a community may eliminate or limit the operations of existing 

fast food restaurants located near schools, these can be cumbersome and costly, and they 

usually require implementation over time. Uses that were lawful under prior laws but do not meet 

new regulations are considered “nonconforming uses.” Generally, communities have three options 

when addressing nonconforming uses. 

 

First, a community may allow nonconforming uses to continue to exist as a “legal nonconforming 

use” unless the business changes or attempts to expand its use in some way (as defined by the 

ordinance). Typically, the business cannot be expanded or cease and resume operations. The 

intent is that eventually, over time, the prohibited use will cease to exist in that area.
19

 Because 

most communities employ this strategy, the model ordinance uses this strategy. 

 

Second, a community may “amortize” the use, that is, allow a nonconforming use or structure to 

remain in place over a set period.
20

 The grace period is determined on a case-by-case basis by 

balancing appropriately (1) the public’s interest – the harm to the public caused by continuing the 

nonconformity – and (2) the economic impact on the property owner – allowing the owner to 

receive a fair return on his or her investment.
21

 The amortization period may be short for a 
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business that has operated at that location for several years, and longer for a newer business that 

has not had time to recoup its investment. 

 

Third, a community may end a use immediately through “eminent domain” or paying the business 

owner “just compensation” for the value of the business. Alternatively, a city may end a use if it 

finds that the continuation of a nonconforming use poses a threat to the public’s health or safety.
22

 

This method is often quite costly and can be controversial, so communities rarely use it to 

eliminate nonconforming uses. 
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NPLAN Model Healthy Food Zone Ordinance: 

Creating a Healthy Food Zone Around Schools by Regulating the 

Location Of Fast Food Restaurants [and Mobile Food Vendors] 
 

COMMENT: This model ordinance is intended to amend a jurisdiction’s existing zoning code. A 

jurisdiction that adopts some or all of its provisions must consider where they would best fit into its 

existing code, and must cross-reference appropriate existing provisions that stipulate the means 

of enforcing zoning ordinances, as well as provisions concerning notification, fines, and penalties. 

 

The [ Municipality ] does ordain as follows: 

 

SECTION I. FINDINGS. The [ Municipality ] hereby finds and declares as follows:  

 

See APPENDIX A: Findings 

A draft ordinance based on this model should include “findings” of fact that support the need for 

the municipality to enact the law. The findings section is part of the ordinance, but it usually does 

not become codified in the local government code. The findings contain factual information 

supporting the need for the law – in this case, documenting the need for regulating children’s 

access to non-nutritious food. A list of findings supporting this model ordinance appears in 

“Appendix A: Findings.” Findings from that list may be inserted here, along with additional findings 

addressing the need for the ordinance in the particular community. 

 

NOW THEREFORE, it is the intent of the [ City/City Council ], in enacting this ordinance 

to promote children’s health by regulating the distance between schools [ and other 

locations frequented by children ] and fast food restaurants [ and mobile vendors ] serving 

low-nutrient, energy-dense foods.  

 

SECTION II. [ Article / Section ] of the [ Municipality ] Municipal Code is hereby 

amended to read as follows: 

 

Sec. One. PURPOSE. The purposes of this [ article / chapter ] are to promote the health of 

children by regulating the location and operation of Fast Food Restaurants near schools [and 

other locations frequented by children] and to support efforts of the school district(s) to 

create healthy food environments for students. 

 

Sec. Two. DEFINITIONS. The following words and phrases, whenever used in this 

[ article / chapter ], shall have the meanings defined in this section unless the context clearly 

requires otherwise: 

 

“Fast Food Restaurant” means a retail food establishment where food and beverages are: (1) 
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prepared in advance of customer orders or are able to be quickly prepared for consumption 

on or off the premises; (2) are ordered and served over counters or at drive-through 

windows; and (3) paid for before being consumed. 

 

COMMENT: Generally, state law regulates the health and sanitation of restaurants/food service 

establishments. A municipality may prefer to use the state law definition of or term used to refer to 

a restaurant or food facility in the ordinance, along with the additional content identifying the food 

facility as a limited service/fast food establishment.  

 

 

Sec. Three. PROHIBITING FAST FOOD RESTAURANTS NEAR SCHOOLS.  

 

COMMENT: NPLAN offers two options for prohibiting fast food restaurants from locating near 

schools. A municipality should select the option that is consistent with its existing zoning code  

 

Option One (for communities that do not require a use permit for Fast Food 

Restaurants): 

 

(a)  No Fast Food Restaurant may be located within [ insert appropriate distance for 

community ] feet of the nearest property line of any public, charter, or private 

kindergarten, elementary, middle, junior high or high school, or a licensed child-care 

facility or preschool [ list additional facilities if appropriate, such as playgrounds, 

youth centers, recreational facilities, arcades, parks, libraries, or residentially zoned 

parcels ]. 

 

Option Two: 

(a) A Fast Food Restaurant is allowed only as a conditional use in the following zones:  

commercial; ____________ [ add other zoning districts ] subject to the following 

regulations: 

 

(1) In any district where a Fast Food Restaurant is permitted or a conditional use, the 

Fast Food Restaurant may not be located within [ insert appropriate distance for 

community ] feet of the nearest property line of any public or private 

kindergarten, elementary, middle, junior high, or high school, or a licensed child-

care facility or preschool [ list additional facilities if appropriate, such as 

playgrounds, youth centers, recreational facilities, arcades, parks, libraries, or 

residentially zoned parcels ]. 

 

 



 

Model Healthy Food Zone Ordinance                       10 

COMMENT: In order to determine the appropriate size of the healthy food zone a municipality 

may wish to undertake a mapping study of where existing fast food restaurants are in relation to 

schools and other areas named in the ordinance. Detroit prohibits fast food restaurants within 500 

feet of any school.
23

 The City of Arden Hills, Minn., prohibits fast food restaurants within 400 feet 

of any public, private, or parochial school, church, public recreation area, or any residentially 

zoned property.
24

 

 

 

Sec. Four. CONTINUATION OF PREEXISTING LIMITED SERVICE/FAST FOOD 

RESTAURANTS.  

 

(a)  Fast Food Restaurants lawfully existing or having an approved [building] permit to 

operate prior to _______________________ [insert the effective date of the 

legislation] may continue to operate under the following conditions: 

 

(1) The restaurant operates in accordance with all applicable federal, state, and local 

laws; 

 

(2) The restaurant does not seek a modification to its permit that would allow any 

intensification of use; 

 

(3) The restaurant operates continuously in the same location, without substantial 

increase in intensity of operation or square footage; 

 

(b)    A break in continuous service shall not be interpreted to include the following: 

 

(1)  A period of up to 90 days [or other period acceptable to the community] 

associated with a change in ownership; 

 

(2) The restoration and/or replacement of a legal nonconforming structure wholly or 

partially destroyed by a catastrophic event or sudden cause which is beyond the 

control of the property owner, and which could not otherwise have been 

prevented by reasonable care and maintenance of the structure is permitted; or 

 

(3) A temporary closure for not more than 30 days for repair, renovation, or 

remodeling. 

 

 

COMMENT: Most municipalities’ zoning codes include provisions restricting the alterations of 

nonconforming communities. Municipalities may prefer to use those existing provisions. 

  

SECTION III. [ Article / Section ] of the [ Municipality ] Municipal Code is hereby 

amended to read as follows: 

 



 

Model Healthy Food Zone Ordinance                       11 

Sec. One. PURPOSE. The purposes of this [ article / chapter ] are to promote the health of 

children by regulating the location and operation of Mobile Food Vendors near schools [and 

other locations frequented by children] and to support efforts of the school district(s) to 

foster healthy food environments for students. 

 

Sec. Two. DEFINITIONS. The following words and phrases, whenever used in this 

[ article / chapter ], shall have the meanings defined in this section unless the context clearly 

requires otherwise: 

 

“Mobile Food Vendor” means any person who sells food or beverages for human 

consumption via any temporary or readily transportable means, including from a mobile 

food facility, such as a catering truck, cart, pushcart, wagon, trailer, or other wheeled 

conveyance; any portable table or stand; or on foot. 

 

COMMENT: In many communities, mobile vending may be regulated at both the state level, in the 

state’s retail food code, and at the local level. At the local level, a municipality may regulate 

mobile vendors by requiring a particular permit or license, regular health and safety inspections, 

or adherence to other regulations. This definition captures the many different forms that mobile 

vending takes. In many communities, the term is already defined within existing local laws. A 

community may prefer to use its existing definition.  

 

 

Sec. Three. Mobile Food Vending Near Schools prohibited  

 

(a) Mobile Food Vendors may not offer for sale or give away any food or beverages 

[between the hours of 7:00 a.m. and 7:00 p.m.] within [ insert appropriate distance 

for community] feet of the nearest property line of any public or private kindergarten, 

elementary, middle, junior high or high school, or a licensed child-care facility or 

preschool [ list additional facilities if appropriate, such as playgrounds, youth 

centers, recreational facilities, arcades, parks, libraries, or residentially zoned 

parcels]. 

 

COMMENT: The municipality will need to determine: (1) whether to limit the ban to school day 

hours and (2) the size of the buffer zone. Some communities only ban vending during the hours 

when school and after school programs are in session. Phoenix bans street vendors near schools 

between 7:00 a.m. and 4:30 p.m.
25

 A community may find that the school day ban appropriately 

protects student health while preserving economic opportunities for mobile vendors. 

 

Communities have taken varied approaches to the size of the buffer zone. In Seattle, mobile 

vendors are banned from locating within 1,000 feet of a public school, while Phoenix bans street 

vendors within 600 feet of schools.
26

 The mapping study discussed above will assist communities 

in determining an appropriate buffer zone. 
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(b) A violation of this section shall be grounds for the [insert appropriate Enforcement 

Agency, (e.g. Police Chief, Department of Health etc.)] denial, refusal to renew, 

suspension, or revocation of the permit or license to operate. 

 

COMMENT: The municipality will have existing methods for enforcing its vending regulations. 

Generally, these enforcement mechanisms include fines or penalties such as suspending or 

revoking the permit or license to operate.  

 

SECTION IV. STATUTORY CONSTRUCTION AND SEVERABILITY.  

 

This [ article / chapter ] shall be construed so as not to conflict with applicable federal or 

state laws, rules, or regulations. Nothing in this [ article / chapter ] authorizes any City 

agency to impose any duties or obligations in conflict with limitations on municipal 

authority established by federal or state law at the time such agency action is taken. 

 

In the event that a court or agency of competent jurisdiction holds that a federal or state law, 

rule, or regulation invalidates any clause, sentence, paragraph or section of this [ article / 

chapter ] or the application thereof to any person or circumstances, it is the intent of the 

[ City Council ] that the court or agency sever such clause, sentence, paragraph, or section 

so that the remainder of this [ article / chapter ] remains in effect.  
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